Approved For Release 2006/01/03 : CIA-RDP91-00901R000100300007-0 


UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


SPECIAL PROSECUTOR DIVISION 


REPORT OF THE ATTORNEY GENERAL 
PURSUANT TO 28 U.S.C. § 592(b) 
sn : No. e 
SUBJECT: DIRECTOR OF THE CENTRAL : ee 


INTELLIGENCE AGENCY. 
WILLIAM J. CASEY 


In accordance with Section 592 of Title 28, United 
States Code, as added by the Ethics in Government Act of 
1978, Public Law 95-521, I, William French Smith, Attorney 
General of the United States, make the following report 
concerning the receipt by the Department of Justice of 
information regarding an alleged criminal violation by 
William J. Casey, Director of the Central Intelligence 
Agency. 

1. The Allegation. On January 7, 1982, an articlel’ 
appeared in The Washington Post alleging that William J. 
Casey had lobbied public officials in the Treasury Depart- 
ment and the Internal Revenue Service in the period June 
through September, 1976, seeking changes in agency policy 


on behalf of a foreign client, the Government of Indonesia, 


—-: CO 
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without having registered with the Attorney General as an 
agent of a foreign principal. 

2. Statutes Involved. The Foreign Agents Registration 
Act ("FARA"), 22 U.S.c. § 611-621, and its implementing 
Regulations require that no person may represent the interests 
of a foreign principal before any agency or official of the 
United States by seeking changes in official policy without 
first registering with the Attorney General. Section 618 
of FARA provides that wilful failure to register as required 
may be punished by a fine of not more than $10,000 or by 
imprisonment for not more than five years, or both. 

br Investigation. Because the information in the 
article raised the possibility that 22 U.S.c. § 618 may have 
been violated by a person subject to the Snecial Prosecutor 
provisions of the Ethics in Government Act, the Department 
of Justice, pursuant to 28 U.S.c. § 592(a), conducted a 
preliminary investigation of the matter. In the course of 
the investigation, the following information was developed: 

a) In April of 1976, the Internal Revenue Service 

issued a private letter ruling to Mobil Oil Company, which 
concluded that certain payments to be made by Mobil to the 
Government of Indonesia's oil development arm, Pertamina, 
under proposed oil] production sharing contracts would nat 


qualify as an Indonesian "income tax" and thus eould not 
y 
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be credited against Mobil's United States income. It was 
anticipated that a Revenue Ruling of general applicability 
would be forthcoming. Both the affected oil ecmpanies and 
Indonesia were concerned about the effect the anticipated 
Ruling would have on their contracts and the profitability 
of their joint ventures to develop Indonesia's oil resources. 

b) On May 19, 1976, Indonesia retained the law firm 
of Rogers & Wells to represent its interests before the 
Internal Revenue Service with regard to the tax credit 
issue. At preliminary meetings with Treasury Department 
officials, Indonesia was advised that the best course 
would be to amend its tax code and its contracts with the 
oil companies to conform the oil company payments with 
the IRS definition of a creditable foreign tax. Indonesia 
decided to pursue this. course. 

e) On June 30, 1976, William Casey, then counsel 
to the firm of Rogers & Wells, became involved in the firm's 
representation of Indonesia. Over the course of the fol- 
lowing three months, he obtained appointments with high 
officials of the Treasury Department and the Internal 
Revenue Service, attended several meetings as counsel for 
Indonesia, and made a number 5s -waeanene calls in behalf 
of the client. 

d) As many participants in those meetings as 


could be identified and located were interviewed in the 
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course of this investigation, including Mr. Casey himself. 
Relevant documentation was obtained from the Treasury and 
State Departments, the Internal Revenue Service and the 
law firm. The evidence developed in the course of the 
investigation indicates that Mr. Casey's representation 
of Indonesia was limited to efforts to obtain, as expedi- 
tiously as possible, an agreement with the Internal 
Revenue Service as to the changes that would be necessary 
in Indonesian 011 production sharing contracts and tax 
code to ensure that payments made under the contracts 
would be creditable under the United States tax law. 

At all times, the fact that Mr. Casey was representing 
Indonesia was made clear to those officials with whom 

he was dealing. The evidence does not Support a conclu- 
Sion that at any time Mr. Casey sought to persuade or 
influence officials to change any agency policy. 

4, Analysis and Conclusions. Pursuant to the 
Special Prosecutor provisions of the Ethics in Government 
Act, I must determine whether this matter warrants further 
investigation or prosecution. It is my conclusion that 
it does not. 

FARA is a disclosure statute, with its focus on 
protection of the integrity of the government's decision- 
making processes, accomplished through a requirement that 


agents seeking to influence United States government 
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action to the benefit of foreign clients register with 

the Attorney General and make certain disclosures regard- 
ing their receipts, expenditures and activities. The Act 
and its implementing Regulations define who must register 
and the information that must be disclosed publicly; exempt 
certain types of agents from registration; and define the 
administrative and judicial remedies and penalties appli- 
cable to violations. Wilful failure to register as 
required is subject to prosecution as a felony. 

Because there is no dispute that Mr. Casey was an 
agent representing a foreign principal before officials 
of United States agencies, and that he was not registered 
with the Attorney General, the focus of this inquiry cen- 
tered on whether or not his representation fell within one 
of the established exemptions to the registration 
requirement. The exemption involved in this case is the 
so-called "attorney exemption" codified at 22 U.S.C. 

§ 613(g). This section exenpes from the registration 
and disclosure provisions of FARA: 
(g) Any person qualified to practice 
law, insofar as he engages or agrees to 
engage in the legal representation of a 
disclosed foreign principal before any 
court of law or any agency of the Govern- 
ment of the United States: Provided, 
That for the purpose of this subsection 


legal representation does not include 
attempts to influence or persuade agency 
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personnel or officials other than in 

the course of established agency pro- 

ceedings, whether formal or informal. 
By regulation, in 28 C.F.R. § 5.306(a), “attempts to influ- 
ence or persuade" is defined as efforts to alter official 
policy or influence its formulation. Thus, so long as an 
attorney's representation is limited to negotiations with 
agency officials within the context of established policies 
and procedures, and the client's identity is disclosed to 
the agency officials by the attorney, there is no registra- 
tion requirement. 

The evidence developed in this preliminary investigation 
indicates that Mr. Casey's activities on behalf of Indonesia 
clearly fell within this attorney exemption. His client was 
disclosed to each of those agency officials with whom he 
dealt, and his representation was limited to negotiations 
to reach agreement on changes to be made in his client's 
production sharing contracts and tax code, in order to con- 
form to the IRS's policies and procedures. . The evidence 
fails to disclose any effort to persuade the Treasury 
Department or the IRS to alter those policies. 

Mr. Casey's representation of Indonesia was open and 
above-board, and his disclosure of his client's identity 
as required by the attorney exemption to FARA is evidence 
of his good-faith efforts to comply with the requirements 


of the Act. 
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The specific allegations in the Post article to the 
effect that Mr. Casey "was advocating specific changes in 
tax policy" and "attempted to win @ favorable policy change 
for Indonesia" are not supported by the evidence developed 
in the course of the preliminary investigation, and given 
the scope of the inquiry, it is unlikely that evidence to 
Support the allegation would be developed through further 
investigation. 

In conclusion, I find that these matters have been 
thoroughly investigated and there is insufficient evidence 
to support a criminal prosecution. Therefore, I hereby 
notify the Court that I find this matter to be so unsub- 
stantiated that no further investigation or prosecution 
is warranted and that no Special Prosecutor shoulda be 
appointed for this matter. 


Respectfully submitted, 


United States 
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Casey Lobbied Without Registering | 


By Patrick Fo Tyler 
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Wiliam J. Caney, wea private lew- 
yer working for the Indonesian gov- 
ernment, lobbied top officials of the 
Treasury Department in 1976 for 
rnultimillion-dollar changes im the 
US tax lew withoul regiefenng vee 

oreign agent 

Cay ne Centra! Intethignnee 
Agency director, haw contended in 
pest Senate inquires that he per- 
formed limted legal services and 
attended “informational mectings” 
with Internal Revenue Service offi- 
cia But gowernment documenta 


obtained by The Washington Post 
indicate that Oaney wan adencating 
mpecifk changer In tax policy outside 
erlablished channels orth top ‘polit. 
ica! appointers of the Ford admin. 


fatration, including Treasury Secre. | 


tary William EF. Simon. 


The imue of whether Casel | 


should have registered an a foreign 
egent is under Jistice Department 
review following last fall's Senate 
Intelligence Committee — inquiry, 
which conchided Casey wre not unfit 
to serve as director of the CIA. Stan- 
fey Sporkin, CIA general counsel, 
has maintained that Casey wa not 


required bo fegitier os & fdteign 
[Cate Fepetsertattih Wf tethinw. 


Clifford and Paul Warne, Both’ foe.' 
mer high gwernment officlals Thay 
@ere required lo register as foreign 
Sgents for Algeria in 1975 after Jot. 
tice officlels learned that the tei, 
hod met in 1971 with US. govers- 
ment officials in an atterrpl to ey 
peal Export-Import loans to Alge- 


. In many instances, the Juntice 
Department requires registration 
after the fect. In 1980, President 
Catter's brother, Billy, also ons 
forced to register for his Tébyan rep- 
Feeentation, which caused emhar- 
Pesament to the administration. 

A lawyer representing s client, 
trchuding a foreien goverment, in 
ar “entablished proceeding” auch an 
on TRS tax ruling con m not ee. 
Quired to register as 8 foreign agent, 
but ix supponed to register if engaged 
in “political ectivity.” The lew de. 
finem that ex any action intended to 
“perauede ov in any other way influ. 
ence any agency of official of the 
United States... with reference tn 
formulating, adopting or changing 
The domestk or foreign policies of . 
Che United States...” 

Docurnents and interviews with 
former officials ahow that Casey met 
firs’ with the treanury secretary and 
the esxistant secretary far tax policy, 
a Site Department official and Later 


with IRS officials, urgi TRS to 
put aside Ra objections th fe Indo- 
feeian production contracts with 


Major American oi] companies and 
the claims for tax credits for over- 
seas taxation. In 1978 the IRS came 
around to the position favored hy 
Indonesia. = sg 

On July 8, 4976, Casey met with 
Simon and his assistant secretary for 
tax policy, Chafles M. Walker, to 
enlist their wid. Walker followed the 
meeting by writing a July 9, 1976, 
memorandum to then IRS Commis- 
sioner Donald C. Alexander urging 
him to expedite néw tax rulings. 

fo an intermew thin week, Alex- 
ander said thet Simon and Walker 
becerse involved in the foreign tax 
credit question. “I just thought the 
IRS ought to have called them the 
way we saw them without regard to 
political considerationa” 

Simon and’ Walker ssid re- 

cently that they do not recall the 


s 
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Attorney Geners? William French 
Bmith, in the most recent policy 
statement on foreign agent registre- 


ee tr ee athe 

rit require “complete 

2 Public disclosure by persons acting 
fox o; in the interests of foreign prin= 
cipale where such activities are y- 
litical in nature ot border on the po-, 
litical” na 

Casey's argument that he srg ot 
required to register as 4 foreign 
agent centers on the éxemplion for 
attorneys performing bega!l nervice: 
in what the law calla an “estahlinhed 
agency proceeding” 

TRS regulations apecifically state 
that only US. taxpayers mey apply 
for TRS rulings in an entablished 
agency proceeding, which requires a 
formal application and specific sab- 
miesons Casey made no such aptii- 
cation and inatead atiempted to win 
a favorable policy change for Indo. 
nesia by going thrugh top ‘Treasury 
officials 4 

Justice spokeaman John Rissell 
asid yesterdey that private lasvere 
have an obligation in reginter gx 
agents Of foreign clienta “when they 
attempt, to influance or persuade 

awernanbnt officials, except in estab- 
hed agency proceedings.” 

“Lr olher words,” Russell said, “ar 
(umects must be made in a proceed. 
ing rether than informally up on the 
Hill or over the breakfast table or in 
private meetings in the executive 
branch. It has to be some sort of fo- 
rum, such as # court or a hearing.” 

Another knowledgeahle Justice 
Department official who asked not 
to be named said that the circum- 
stances described in this slory would 
normally require fegistration as @ 
foreign agent : 

The Indoneelan tax matter 
in May, 1976, when major olf com- 
panies operating in Indonesia, in- 
cluding Texaco, Atlantic: Richfield 
and Mobil were put on notice that 
the IRS would no konger treat their 
“production sharing” arrangements 
with the Indonesian government es @ 
foreign tax that could be deducted 
fron US tare =; 


On June 1, 1976, one of Casey's 


On July 8 1976, 
Simon and Walker and delivered to' 
them @ seven-pare memorandets* 

i The tiemo stated that Caney and 
Rogers & Wella “have been instrwet- 
| $2 by the Indonesian government 
use our best efforts... to develo 
procedure for the prompt offical 
publication of a statement to the 
effect that Indonealan income thees 
... Will be eligible for the foreign 
; tar credit, either in the form of & 
_ public (TRS] revenue ruling of oth- 
! kaka : 


The next day, Walker wrot # 
memorandum to then IRS comma- 
sioner Alexander teLing him that the 
Indonesian case could have “sigttif- 
icant influence” on the forvign ep- 
erations of the American oll mdus- 
try. He expreered his opinion thet 
the Indonesian government “with 
the advice of New York lega! eoun- 
sel” had adequately modified Its of 
contracts to get in line with IRS re- 
quirements and would be seeking pe- 


importance of this matter, the forth: 
coming ruling request will be @xpe. 
ited by your offen” 
Poets f 
t » o 

other Rogen & We me 
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“Since neither Pertamina khe 4. 
 Bonesian state ol company! soe 
* donesia met the beter qi : 
! game other entity euch as 0 US, 
compahy would have to 
’ the service before we could give a dé 
Finitive answer on the tax eredi.® ~ 
The conference report, wittten” 


iar | 


seven pages of ariditimal informa- 
tion about proposed changes in the 
Indonesian tax structure. 

Former IRS officials aaid thin 
| week that none of these actions were 
; part of an “established agency pro- 
| ceeding” since Casey's foreign client 
| had no standing to request an IRS 
| feyenue ruling. 

"That's not an established agency 
| proceeding when he's going to the 
| Frreasunyt secretary,” asid former 
ca commissioner Sheldon 8. 


| On July 29. Cancy sent Withes 


Cohen. 

One IRS branch chief, John L 
| Crawford, said in an Aug. 17, 1976, 
internal note, “The memorandum 

1 submitted by Rogern & Wells on he- 
half of Pertamina... does not af-_ 
ord any henis for e conference with 

Pertamina’s representatives.” He 
edded, “I think further conferences 
would be counter productive.” 

In a subsequent meeting re. 
quested by Casey on Aug. 30, anoth- 
er conference repart shows that 
Withers repeated his point several 
times. “Mr. Withers hegan the ton- 
ference hy observing that a request 
for a ruling [by a US. taxpayer} 
. han not heen received. 

: But the discussion continued, ac- 
cording to the conference report. 
*Mr. Casey indicated that in consid- 
ering the vil companies’ position it 
was important to Indonesia to de- 
termine what the service will require 
in the way of a ercditable tax. 

“Mr. Withers responded that the 
service must tell the taxpayern di- 


| pectly onncerned whether the tax in 


creditable rather than going indirect - 
ty through Indonesia.” 
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The report adds, “Mr. Caney oug- 
ested Indunesia should be aflorded 
gome statur to negotiate with the 
Gervice, citing the example of tax 
treaties which are negotiated by the | 
foreign government although the 
provisions affect US taxpayera” 

But the IRS official reitersted to 
Casey that o revenue ruling involv. 
ing 3 U.S. taxpayer was not similar 
-to & treaty between two govern: 

_ Menta Casey relented by saying that 
his law firm would “work with the oll 
companies to expedite submission of 
@ ruling request.” 

By the end of August, the IRS | 
hed noted in ita files that it had re- 
fused Rogers & Wells’ request and 
continued to wait for a U.S. 
to make « formal application to a- 

tiate an established! agency proceed. | 

ing. 

The iarue was carried oval inthe 
the Carter edminietration where 
there were high-level discussions on 

top Treasury officials 
should get involved with the IRS de. | 

Gion-making process, | 

piel sidering whether to, take 
action, Amisiant Treasury Secretary 

C. Fred Bergsten told Secretary W. 

Michae! Blumenthal in a Sept. 28, 
1977, memo that, “There are strong 

arguments” against intervening in 
the IRS deliberations. 

“It would put the US. . govert- 
Enent in the questionable position of 
politically intervening in the tax rul-! 
ing process for the benefit of @ for-! 
eign government,” according to the 
memorandum. Oo 

Casey's work for Indoreala fal. 

by six months his departure 
from the top port at the Export,. 
Import Bank, which during his ten. 
ure hed supported a multimillion. | 
doLar lending program for technical 
development in Indonesia. _ 
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tion with respect to the IRS.” 
cording to a letter supplied to 
Senate committee. The firm's tg. 
tration statement eaid the ely 
com 


Fisher described hin 
“Legal representation before govitn. 
imenta) departments or agencies ‘of 
‘the United States in connection with 
obtaining United States foreign tax 
‘credit for Indoneaian icome tgtes 
rag United States’ oll ecfitte- 


On his registration form, -Pigpier 
was asked what political activité be 
might undertake an ai agent : 
donesia. Fisher replied, J. 
called upon to present facts : 
uments before appropriate gowth- 
ment agencies x offictals with Bp. 
spect to changes in Indonerian juz 
laws and proctices and acceptelite 
thereof by such agencies or oftelda” 

In 1978, the IRS reinstated fer. 
eign tax credita in Indonesia, ;. 

Staff writer Charles R. BaSBioh 
contributed to this article. 
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UNITED STATES COURT OF APPEALS 
FOR THE 

DISTRICT OF COLUMBIA CIRCUIT 

SPECIAL PROSECUTOR DIVISION 


IN RE REPORT OF THE : 
ATTORNEY GENERAL PURSUANT : No. 
TO 28 U.S.C. § 592(b), No. : 


MOTION OF THE ATTORNEY GENERAL 
PURSUANT TO 28 U.S.C. § 592(d)(2) 
FOR LEAVE TO DISCLOSE REPORT 
Pursuant to 28 U.S.C. § 592(d)(2), I hereby seek 
leave of the Division,to disclose the contents of the 
"Report of the Attorney General Pursuant to 28 U.S.C. 
§ 592(b), No. »" filed with this Court on 
. This report concerns the preliminary 
investigation into allegations that William J. Casey 
attempted to influence policy decisions by the Enternal 
Revenue Service and the Treasury Department on behalf 
of a foreign client, without registering as an agent 
of a foreign principal. The substance of the allega- 
tion underlying this report was reported widely by the 
news media. In these circumstances, I believe that it 
is in the public interest for the Court to grant leave 


pursuant to 28 U.S.C. § 592(a)(2) to permit me to 
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disclose publicly the report submitted to this Court 
regarding these allegations. 


. Respectfully submitted, 


Attorney General of the 


United States 


Dated Nacit 2 lo F2 
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Mr. Casey has made the following statement after reviewing the 
Senate Select Committee's report: 


“Tam pleased that the Senate Intelligence Committee, after an 
exhaustive investigation, has reported nothing which reflects on: 
the integrity, the business practices and the ethical standards 
in which I have always taken pride. I look forward to continuing 
to work together with the Committee to improve the nation's 


intelligence capabilities. 
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